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OPI NI ON ON POLLARD DI SPOSAL' S
MOT1 ON REGARDI NG AUTOVATI C STAY

| NTRODUCTI ON

On April 30, 1988, Bruce Kil patrick (the “Debtor”) enteredinto
awitten agreenent i n which he agreedto sell certain equipnent to G&G
Di sposal Corporation. Pursuant tothis agreenent, the Debtor assignedto
G & Gall custoner accounts bel onging to the Debtor's conpany, B & K
D sposal . The agreenent contai ned a provi si on wher eby t he Debt or agreed not
to conpetewith G& G s refuse-renoval business for a period of five years
in the counties of Shiawassee, CGenesee, Livingston and Sagi naw. The

agreement required the Debtor to obtainthe signatures of his co-debtor



spouse and chi | dren on a separ at e covenant not to conpete, whi ch t he Debt or
did on vay 1, 1988.

G & Gsubsequent |y brought a breach of contract acti on agai nst
t he Debtor i n Shiawassee County Grcuit Court. On June 28, 1990, that court
entered a prelimnary injunction which enjoinedthe Debtor “fromengagi ng
inany formof activity relatedtorefuse renoval in Shiawassee County.”
The Debtor and hiswifefiledtheir joint petitionfor relief under chapter
13 of the Bankruptcy Code on June 12, 1991. Their pl an, whi ch was confi rned
on Decenber 19, 1991, contai ned a provi si on on page 4 statingthat “[t] he
debtors reject all executory contracts or |eases.” Follow ng plan
confirmation, and notw t hstandi ng t he i njunction, the Debt or comrenced a
refuse-renoval business in Shiawassee County.

G&Gassignedits rights under the contract to Pol | ard D sposal ,
I nc. and, on June 15, 1992, Pollard filed a “Mtion for Declaratory Ruling
and for Relief fromAutomatic Stay.” Inthis notion, Pollard sought the
followingrelief: (1) adetermnationthat thecircuit court's injunction
is“validandenforceable”; (2) adetermnationthat the automatic stay does
not prevent the circuit court fromhol ding the Debtor incontenpt for his
post-petition violationof theinjunctionor, if it does, then an order
liftingthe stay; and (3) relief fromthe stay so that Pollard can enforce
t he covenant in state court. For the reasons whichfollow, the notionwl|
be deni ed.

DI SCUSSI ON




| n opposing Poll ard' s notion, the Debtor rai sedthe foll ow ng
argunments: (1) Pollard | acks standingto bringthe notion; (2) rejection
of the contract relievedthe Debtor of his obligationto conply withthe
covenant not to conpete; and (3) Pol | ard' s renedy for breach of the covenant
not to conpete or violation of the injunction can be reduced to noney
damages, and therefore Pol |l ard hol ds only a cl ai magai nst t he Debt or whi ch
i s subj ect to di scharge pursuant to §1328(a). These argunents will be
considered seriatim followed by a discussion of the automatic stay.
1. STANDI NG

The Debt or argued t hat t he assi gnnent between G& Gand Pol | ard
vi ol at ed M chi gan | aw because he di d not recei ve noti ce of the assi gnnent
as required by Mch. Conp. Laws 8440.6105.' As a result, the Debtor
contended, the transfer was i neffective agai nst him and Pol | ard t herefore
| acks standing to sue him

Si nce the Debtor's argument goes to the nerits of Pollard's
notion, rather than callinginto question whether Pollardis “properly
situated” to make the notion, it does not raise anissue as to Pollard's

“standing.” See Wight, MIler & Cooper, Federal Practice and Procedure:

Jurisdiction 2d 83531 (1992). In any event, | need not address the validity

That section states in pertinent part:

[Alny bulk transfer subject to this article . . . is
i neffective agai nst any creditor of the transferor unl ess at
| east 10 days before he takes possessi on of the goods or
pays for them whi chever happens first, the transferee gives
notice of the transfer



of the Debtor's defective-assignment argunment. Pollard either has aclaim
agai nst the estate, or it doesn't. Adetermnationthat Pollard has aclaim
will in all likelihood end the matter.?

Conversely, if Pollard doesn't have aclaim thenthe state-court
pr oceedi ngs woul d be t he nor e appropri ate context i nwhichto chall engethe

effectiveness of the assignnent. <. Inre Sundal e Assocs., 11 B.R 978,

980- 81 (Bankr. S.D. Fla. 1981) (debtors' contention that nort gagee wai ved
accrued interest shouldbelitigatedinthe pending state-court forecl osure
proceedi ng, rather thanin connectionw ththe nortgagee' s request for
relief fromthe automatic stay). | therefore assune that the assignnent is
valid for present purposes.?

2. EFFECT OF REJECTI ON

The Debt or cont ended t hat t he covenant i s unenf or ceabl e because

2As a creditor (i.e., the holder of aclainm, Pollard would be
bound by t he Debtor's plan, see 11 U. S. C 81327(a), and t hus coul d not
conpel the Debtor torepay the claimonterns inconsistent withthe
plan. Seelnre Wl ker, 128 B. R. 465, 466-68, 21 B. C. D. 1411 ( Bankr.
D. Idaho 1991); Inre Barnes, 125 B. R 484, 485-86 (Bankr. E.D. M ch.
1991) . Pollard's only option would therefore be to seek a
determ nation that the debt i s nondi schargeable, whichisdifficult to
obtai ninany chapter 13 proceedi ng, and whi ch woul d be particularly
difficult given the nature of this case.

3Thi s probably is a safe assunption, since the Debtor cited no
authority for the dubi ous proposition that failure to provide the
transfer notice required by M ch. Conp. Laws 8440. 6105 precl udes t he
transferee fromasserting the sane rights as the transferor enjoyed
prior totransfer. And as argued by Pol | ard, the Debtor's assunpti on
t hat the assi gnnment at i ssue constituted a bul k transfer subject to
M ch. Conp. Laws 8440.6105 i s al so suspect. See pp. 6-8 of Pollard's
Suppl enental Brief.



t he agreenment of whichit is apart was rejected, pursuant to 11 U. S. C.
881322(b) (7) and 365(a), by the terns of the Debtor's confirned pl an.
Al t hough sone courts | end credence to this theory, it isriddledwth
problems. First and forenost, it is difficult to reconcile such a
contentionwith the fact that the nondebtor party toarejectedcontract is
deened t o have a breach-of -contract cl ai magai nst t he debtor under 11 U. S. C
8365(g). Aparty woul d presumably have no such claimif the underlying
contract were no | onger valid. As has been persuasively argued by ot hers,
the theory that rej ecti on sonehow “vapori zes” t he subj ect agreenent serves
no recogni zed policy, has no statutory or historical support, and
i nappropriately transforns the “power” toreject (i.e., declineto assune)
a contract into sone kind of avoiding power. See Andrew, Executory

Contracts i n Bankruptcy: Understandi ng “Rejection”, 59 U Col o. L. Rev.

845, 901-31 (1988); see al so Wst brook, A Functi onal Anal ysis of Executory

Contracts, 74 M nn. L. Rev. 227, 239 (1989) (lanmenting the “step taken by
a nunmber of courts, positingthat obligations owedtothe Gther Party can
be rejected right out of existence”). | therefore “reject” the Debtor's
contention that rejection under 8365is tantanmount torescission. Seeln

re Udell, 149 B.R 908, 911 (N.D. Ind. 1993); Inre Drexel BurnhamLanbert

Group, 138 B.R 687, 708-09, 26 C. B.C. 2d 1128 (Bankr. S.D. N. Y. 1992).

3. AVAILABILITY OF MONEY DAMAGES

The Debtor's third argunent is that Pollard' s rights under the

covenant and i njunction constitute a “claini under 11 U. S.C 8101(5). That



bei ng the case, the Debtor contended, Pollard cannot obtain specific
performance of either the covenant or the injunction, but nust instead
accept the sane treatnment of its clai mas any ot her unsecured creditor--
nanmel y, paynent under the plan on aprorata basis, with any unpai d bal ance
bei ng di scharged. Because t he anal ysis for each i s sonewhat different, |

wi Il first consider this argunent asit relates tothe covenant, and t hen
di scuss the injunction.

A. The covenant not to conpete

The case |l awcl early supports the Debtor's contentionthat, if
a nondebt or' s ri ghts under a nonconpet e agreenent giverisetoaclaim then
t he nondebt or i s not entitledto specific performance of the agreenent.

See, e.qg., Udell, 149 B.R at 911; Silk Pl ants, Etc. Franchi se Systens v.

Regi ster, 100 B. R. 360, 362-63 (M D. Tenn. 1989); Inre May, 141 B. R 940,
942 (Bankr. S.D. Chio 1992); Inre Gseen, 133 B. R 527, 530 (Bankr. D. Idaho

1991); cf. Ohio v. Kovacs, 469 U. S. 274, 278-83 (1985) (court order

requiringthe debtor to clean up polluted property gaverisetoaclaim
di schargeabl e i n bankruptcy). Thereal issue hereis whether Pollard's
right to enforce the covenant is tantanmount to a claim

A “clainf is defined under the Code as a:

(A) right to paynent, whet her or not suchright is
reduced t o judgnent, |iquidated, unliquidated, fixed,
contingent, matured, unmatured, disputed, undi sputed,
| egal , equitable, secured, or unsecured; or

(B) right to an equitable renedy for breach of
performance i f such breach givesrisetoaright to



payment, whet her or not such right to an equitable

remedy i s reduced to judgnment, fixed, contingent,

mat ur ed, unmat ured, di sputed, undi sputed, secured, or

unsecur ed.
11 U. S. C. 8101(5). Thus any ri ght which can be reduced t o nonet ary danmages
isa“claim” evenif that right could al so be enforced by nmeans of an
“equitabl e renedy.” See 124 Cong. Rec. 32,393 (1978) (“[I] n sone St at es,
a judgnent for specific performance may be sati sfied by an alternative ri ght
to paynent i nthe event performanceis refused; inthat event, the creditor

entitledtospecific performance woul d have a ‘claim for purposes of a

proceedi ng under title 11.” (quoted in Kovacs, 469 U S. at 280)).

By rejecting the agreenent, the Debtor comm tted a breach. 11
U S. C 8365(g). The question, then, is whether the Debtor's breach of the
covenant not to conpete gave Pollard “aright to paynent.” If it did, then
Pollard holds aclaim andis entitled to specific performance of the
covenant only if its clai mwas not di scharged. See May, 141 B. R at 942;
Inre Cox, 53 B.R 829, 832, 13 C.B.C.2d 772 (Bankr. M D. Fla. 1985).
Bef or e consi deri ng whet her Pol | ard has a cl aim however, two prelim nary
i ssues nust be addressed. The first i s whether | nust | ook to state | awor
federal law in determning if a right to payment exists.

It is well established that the existence of a claimin

bankruptcy is generally determined by state |l aw. See G oganv. Garner, 112

L. Ed. 2d 755, 763 (1991) (“The validity of acreditor's claimis determ ned

by rul es of state law.”); Butner v. United States, 440 U. S. 48, 55 (1979)




(“Property interests are created and defi ned by state | aw. Unl ess sone
federal interest requires adifferent result, thereis noreason why such
i nterests shoul d be anal yzed differently sinply because an interested party

isinvolvedin a bankruptcy proceeding.”); Inre Udell, 149 B.R 898, 903

(Bankr. N.D. Ind. 1992), rev'd on ot her grounds, 149 B.R 908 (N. D. I nd.

1993). As suggested inButner, an exceptiontothis general rul e may exi st
if “sonme federal interest [so] requires.” Professor Wstbrook and ot hers
woul d presumabl y argue that just such an “interest” i s evidenced by 8502(c),
whi ch states that “[t] here shal | be esti mated for purpose of all owance under
this section--. . . (2) any right to paynent arising fromaright to an
equi t abl e renedy for breach of perfornmance.” See Westbrook, 74 M nn. L.
Rev. at 277 n. 215 (“[ B] ecause t he Code grants such expansi ve power to t he
bankruptcy courtsto estimate clainms, 11 U S. C. 8502(c) (1988), t he danmage
remedy (the ‘right to paynent’) alnost always will be available in

bankruptcy, even when it m ght not have been at state law.”); see al so |

re JRT, Inc., 121 B.R 314, 321, 24 C.B.C. 2d 1123 (Bankr. WD. M ch. 1990)

(“The Bankruptcy Code t akes precedence over any state |l awregardi ngthe
ef fect of rejection of an executory contract . . . . Therefore, this court
wi || not exam ne statelawto determ ne the effect of therejection. . .

.); ILnre Norquist, 43 B.R 224, 231, 11 C. B.C. 2d 1146 (Bankr. E. D. Wash.

1984) (“The equi tabl e configuration of this court nay very well permt a
just determ nation and treatnment of [the claimarisingfromarejected

contract] which coul d not be acconpli shed under the rigid application of



evidentiary rules in state court.”).

But by its own terns, 8502(c) presupposes that a “right to
paynent” existsinthe first instance: if it does (andonlyif it does),
t hen 8502(c)(2) authorizes the court to estinate the anount of that paynent.

See Wel |, 149 B.R at 903 (“By this |l anguage [i.e., 8502(c)(2)], Congress

isindicatingthat only whenthe equitablerenedy givesrisetoa ‘right to
paynment’ will it becone a cl ai mwhi ch t he bankruptcy court can esti nate and
di scharge. It iscircular toarguethat [this] power to estinmate the right
to payment . . . leads to the concl usionthat the equitablerenedy for a
breach givesrisetoa‘right topaynent’”). | therefore do not believe
that the text of 8502(c) supports the conclusionthat federal |awdeterm nes
whet her a party has a right to paynent fromthe debtor.

Mor eover, interpreting 8502(c) as establishing afederal standard
regardi ng the exi stence of aright to paynment i gnores the fact that the
Code' s l egislative history, citedsuprap. 6, specificallyreferstostate
I awi n expl ai ni ng howa court is to determ ne whether a party holds aclaim
under 8101(5). Suchaninterpretation wouldthus create a conflict between
88101(5) and 502(c) that is easily avoi ded by a nore strai ght forward readi ng
of the latter subsection.

For these reasons, | agree with those cases hol di ng that
applicable state | aw determ nes the exi stence vel non of a “right to
paynment” arising fromthe breach of a nonconpet e agreenent. See Udell, 149

B.R at 912 (“[T]he court agrees with the holding inlnre: Audra-John




Corp., 140 B.R 752, 757 [23 B.C.D. 18, 26 C. B. C. 2d 1554] (Bankr. D. M nn.
1992), which specifically concluded that state, not federal | awidentifies
remedi es avai | abl e when seeki ng t o enforce a covenant not t o conpet e agai nst
the debtor . . . .”7); Oseen, 133 B.R at 530 (“[t]urningto statelawto
define the nature of the remedy for breach of a nonconpetition covenant”);
cf. Kovacs, 469 U.S. at 282 (citing the fact that “state | awgave a state
recei ver total control over [the debtor's] assets” as underm ni ng t he
State's contentionthat “no alternativeright to paynment” existedw th

respect to a court order requiringthe debtor to cl ean up cont am nat ed

property (quoting In re Kovacs, 717 F.2d 984, 987 (6th Cir. 1983))).

The second prelinmnary i ssue i s which party bears t he burden of
proving that Pollard' s rights under t he breached covenant constitute a claim
f or Code purposes. |f a proof of claimis properly chall enged, the creditor

must proveitsvalidity. Seelnre DelLorean Mbtor Co. Litigation, 59 B. R

329, 336-37 (E.D. Mch. 1986); Inre Prenpn, 116 B.R 515, 518 (Bankr. E. D

M ch. 1990). Simlarly, acreditor contendingthat the debt owedtoit is
nondi schar geabl e bears t he burden of proof in an acti on under 8523(a). See
G&Grogan, 112 L. Ed. 2d at 761, 767. Assigningto the obligee the burden of
provi ng that an obligationis not aclaim(and hence is not subject to
di scharge) woul d be consistent withthe foregoingrules. | therefore hold
t hat Poll ard nust prove that the Debtor's breach of the covenant not to
conpete would not entitle it to nonetary damages under M chigan | aw. See

Audr a- John, 140 B.R at 759-61.

10



Turning to the substantive i ssue, nonet ary danages nay be awar ded
i n M chigan as conpensation for violation of avalid nonconpete agreenent.

See, e.q., Lansing-Lewi s Servs. v. Schnmtt, 188 M ch. App. 647, 651, 470

N. W 2d 405 (1991); Brillhart v. Danneffel, 36 M ch. App. 359, 365-67, 194

N. W2d 63 (1971). Pollard argued, however, that the state court had
“already determned . . . that noney damages are not an adequat e renedy f or
[the Debtor's] breach of the Covenant.” P. 9 of Pollard's Suppl enent al
Brief. Thus Pollard's inplicit contention is that the Debtor is
collateral ly estopped fromargui ng that his breach created a ri ght of
paynment vesting in Pollard.

The preclusive effect of astate court rulinginfederal court
is determned by referencetothelawof that state. See 28 U. S. C. §1738;

Mgrav. Warren City School Dist. Bd. of Educ., 465 U S. 75, 81 (1984); In

re Moon, 116 B.R 75, 78 (Bankr. E.D. Mch. 1990) (col |l ecting cases). The
doctrine of collateral estoppel, which “barstherelitigation of issues

pr evi ously deci ded when such i ssues are rai sed i n a subsequent suit by the

sane parti es based upon a different cause of action,” Roberts v. Gty of

Troy, 170 M ch. App. 567, 577, 429 N. W 2d 206 (1988), applies only to “an

issue of ultimate fact . . . determned by avalidandfinal argunent.” |d.

(enphasi s added). See al so Local 98, United Ass' n of Journeynen v. Fl anegas

Detroit Corp., 52 Mch. App. 297, 302, 217 N.W2d 131 (1974). Since a

prelimnary injunction is not a “final judgnent,” the Debtor is not

precluded fromarguing that Pollardis entitledto nonetary conpensation for

11



hi s breach. See Hopkins v. Crantz, 334 M ch. 300, 302-03, 54 N. W2d 671

(1952) (“Defendant . . . clains that i nasnuch as the circuit judge who first
heard t he case on a notion for tenporary i njunction di ssolvedit, therefore,

t he question becaneres judicata. Decisiononaprelimnary notioninno

way affects a final decree.”).?

The Debtor's primary argunent inthisregardis his assertion
that “the fact that G& Gsued for noney damages of $125, 000 show s] t hat
noney damages are possible.” P. 7 of Debtor's Brief. Simlarly, the Debtor
cited as significant the proof of claimfiled by G& G See p. 3 of
Debt or' s Addendumto Brief. Inresponse, Pollard argued that “[t]hefiling
of the Conpl aint [ by G& Gseeki ng nonet ary danages as an alternativeto an
i njunction] and the filing of the Proof of Cl ai mare not an el ecti on of
remedies.” P. 4 of Pollard s Supplemental Brief.

Pol | ard' s response to thi s argunment m sses t he poi nt. The Debt or
presumably did not cite G& G s conpl ai nt and proof of claimto establish

that Pol |l ard had wai ved its right to equitable relief under an el ecti on-of -

“Even i f the injunction had preclusive effect, Pollardfailedto
showt hat the order refl ected a deci si on by the court that nonetary
damages were unavail abl e. Al though the court made a findi ng that
Pol Il ard “may suffer irreparabl e damage wi t hout the i ssuance of this
| njunction,” see Pollard s Brief at Exhibit 2, “denonstrationthat the
applicant wll suffer irreparableinjuryif aprelimnaryinjunctionis
not granted” does not necessarily “include[] the consideration of
whet her an adequate | egal renedy is available to the applicant.”
M chi gan St at e Enpl oyees Ass' nv. Departnent of Mental Health, 421
M ch. 152, 158, 365 N.W2d 93 (1984).

12



renedi es theory, ® but rather as evi dence (for whatever it isworth) that G
& G believed its damages coul d be reduced to a dollar figure.

However weak t he Debtor's argunent rmay be, the fact renai ns t hat
it was i ncunbent upon Poll ard to showt hat breach of the covenant woul d
result in damages too difficult to estimate, and that specific
performance/injunctive relief would therefore beits only viablerenedy.
Sinceall it didinthisregard was to subnit evidence that (arguably)
denonstrated that a state court judge believed nonetary damages woul d f or
sone reason be insufficient, it didnot make a sati sfactory showi ng. |
t herefore conclude that Pollard' s rights under the covenant constitute a
claim the dischargeability of which nust belitigatedinthe context of an
adversary proceeding. See F.R Bankr.P. 7001(6).

B. The Injunction

The injunction gave Pollard the right to be free fromthe
Debtor' s conpetitionin Shiawassee County pending further order of the state
court. If violationof that right would giverisetoaright of paynent,
then it would seemthat Pollard holds a claim | cannot reach that
concl usi on, however, wi thout first consideringthe significance of the

Suprenme Court's decision in Kovacs, supra.

I nthat case, the State of Chi o had obtained aninjunctionin

state court which included a provisionrequiring Kovacs to cl ean up pol | uted

5\ f that was the Debtor's (unarticul ated) theory, thenit is
unavailing. See infra pp. 13-17.

13



property operat ed by Kovacs' corporation. 469 U.S. at 276. |n hol di ng t hat
Chi o' s rights under that provisionof theinjunctionanountedto aclaim
t he Court focused on the fact that the state sought to enforce the cl eanup
obl i gati on by obtai ni ng noney fromKovacs. 1d. at 282-83. In particular,
the Court made the follow ng observations:

The i njunction surely obliged Kovacs to cl ean up t he
site. But when he failed to do so, rather than
prosecut e Kovacs under t he envi ronnmental | aws or bring
civil or crimnal contenpt proceedi ngs, the State
secured the appointnent of a receiver

. What t he recei ver wanted fromKovacs after
bankruptcy was t he noney to defray cl eanup costs. At
oral argunent in this Court, the State's counsel
conceded that after the recei ver was appoi nted, the
onl y performance sought fromKovacs was t he paynent of
nmoney . . . . Had Kovacs furnished the necessary
funds, either before or after bankruptcy, there seens
l[ittl e doubt that the receiver and the State would
have been satisfied. Onthe facts beforeit, . . . we
cannot fault the Court of Appeal s for concl udi ng t hat
the cleanup order had been converted into an
obligation to pay noney

Id. Seealsoid. at 283 n.11 (“The autonati c stay provi si on does not apply

to suits to enforce the regulatory statutes of the State, but the
enf or cenent of such a judgnent by seeki ng noney fromt he bankr upt - - what t he
Court of Appeals for the Sixth Grcuit concluded was i nvolvedinthis case--
is another matter.”)

One could infer fromthese comments t hat Kovacs stands for the
proposition that if violation of an injunction gives rise to both an
equi t abl e renedy and a ri ght to paynent, then t he nondebtor holds a claim

only if it electstoenforceits paynent right. Alternatively, Kovacs

14



arguabl y supports the contention--advanced by Pol | ard, see p. 9 of Pollard's
bri ef--that the nondebtor hol ds both aclaim(theright to paynent) and a
nonclaim(theright toequitablerelief). Under either scenario, Pollard
woul d be freeto enforcetheinjunctionsolongasit didnot seek nonetary
danages. For the reasons which follow, however, | reject both of these
interpretations of Kovacs.

As not ed, 8101(5)(B) provides that the “right to an equitable

remedy for breach of performance” isaclaim®“if such breachgivesriseto

aright to paynment.” (enphasis added). The statute doesnot state that the

party hol ding theright to an equitablerenedy can avoi d havi ng t hat ri ght
classifiedas aclaimby the sinple expedi ent of di savowi ng any i nterest in
pursuingits alternativeright topaynment. Thus the text of 8101(5) (B)
strongly inplies that suchaparty'sintentions vis-a-vis enforcenent of a
payment right areirrelevant tothe determ nati on of whet her that party
holds a claim

This interpretation of 8101(5)(B) is reinforced by the very
| egi slative history cited by Kovacs, whichindicates that when “a judgnent
for specific performance nay be satisfied by an alternative right to paynent
inthe event performance is refused; inthat event, thecreditor entitled
to specific perfornmance woul d have a ‘claim.” 124 Cong. Rec. 32,393 (1978)

(quoted in Kovacs, 469 U. S. at 280; enphasi s added). This passage nakes

clear that the availability of an alternative right to paynent is

determ native, not whet her t he nondebt or has denonstrated (or expressed) any

15



inclination to enforce that right.

The foregoing excerpt from the |egislative history also
buttresses anot her point that is evident fromafair reading of the statute
itself: nanely, that the nondebtor's equitable rights do not constitute a
“noncl ai nf separate and di stinct fromthe nondebtor's right to paynent. See

alsoid. (“[T]heresult [under 8101(5)(B) is] that the equitabl erenmedy

[with respect to which an alternative right of paynent exists] will be
suscepti bl e to bei ng di scharged i n bankruptcy.”). Rather, the equitable
right isitself aclaimby virtue of the fact that the substantive | aw
provi des the nondebtor with an alternative right to nonetary damages.

Thus, interpretingKovacs in either of the manners suggest ed
woul d be contrary to both the | anguage of 8101(5)(B) and that statute's
| egi slative history. Fortunately, however, the opinionlendsitself to an
interpretation which does not pose this problem

I nrenderingits decision, the Court quoted favorably fromt he
opi ni ons of bot h the bankruptcy court and the Sixth Grcuit. The bankruptcy
j udge had reasoned that “[t] here is no suggestion by [the State] that
[ Kovacs] can render perfornmance under the affirmative obligation other than
by t he paynent of noney. W therefore conclude that [the State] has a claim

agai nst [Kovacs] . . . .” ld. at 281 (quotinglnre Kovacs, 29 B. R 816,

818 (Bankr. S.D. Ohio 1982). Simlarly, the Sixth Circuit observed:
Chi o does not suggest that Kovacs is capabl e of

personal | y cl eani ng up t he envi ronnment al danage he may
have caused. . . . Kovacs cannot personal ly cl ean up

16



t he waste he wongfully rel eased into Chio waters. He

cannot performthe affirmative obligations properly

i mposed upon hi mby the State court except by payi ng

noney or transferring over his own financial

resour ces.
Id. at 282 (quotingKovacs, 717 F. 2d at 987-88). Based in part on these
comrent s by the | ower courts, the Court observed that, “[a]s we under st and
it, the Court of Appeals heldthat, inthe circunstances, the cl eanup duty

had been reduced to a nonetary obligation.” |Id. Seealsoid. at 283 (“[We

cannot fault the Court of Appeal s for concl udi ng t hat the cl eanup order had
been converted into an obligationto pay nbney . . . .”); id. at 285 (“As
the case conestous, . . . the State seeks to enforce [ Kovacs'] cl eanup
obligation by a noney judgnment.”).

As stated earlier, one couldreasonably infer fromKovacs that
it was the State's post-injunction conduct which effectively “converted” the
injunctionintoa“noney judgnent.” But the foregoi ng passages fromt he
| ower - court deci sions suggest an alternativeinterpretation: i.e., the
cl eanup i njunction in essence represented an obligation to pay noney,
because for all practical purposes that was the only way t hat t he debt or
could carry out his obligation. So understood, Kovacs sinply stands for the
proposition that aninjunction whichonits face requires nonnonetary
performance, but whichinreality obliges the debtor to spend noney, creates
a cl ai mfor Code purposes. Under this interpretation, the nondebtor's
efforts to enforce the injunction are relevant only insofar as they

contradict the nondebtor's contentionthat violationof theinjunctiondid
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not giverisetoaright of paynent. See Kovacs, 469 U.S. at 282 (“Chi o

claims thereis noalternativeright to paynent, but when Kovacs failedto
perform statelawgave a state receiver total control over all Kovacs'
assets.” (quoting Kovacs, 717 F.2d at 987)).

Because this alternative interpretation focuses onthe nature of
t he i njunction, rather than the enforcenent nmethods chosen by t he nondebt or,
it does not run af oul of 8101(5)(B). Accordingly, I conclude that Kovacs
held only that if, as a practical matter, conpliance with aninjunction
requi res an expendi ture of noney on t he debtor's part, then the nondebt or
hol ds aclaim See May, 141 B.R at 943 (interpretingKovacs as provi di ng
t hat, “where t he debt or must expend noney to conply with aninjunction, the

obligation arisingunder theinjunctionisa‘debt’”®; cf., e.g., Earle v.

Carson, 188 U. S. 42, 47 (1903) (whenever feasible, statutes should be
interpreted so as to avoid potential conflicts).

Kovacs t herefore does not underm ne the anal ysi s suggest ed
earlier, whichisthat Pollard s rights under theinjunctionconstitute a
claimif the Debtor's violation of theinjunctionwouldgiverisetoaright

of payment.” As with the covenant not to conpete, | nmust turnto state |l aw

®Because a “debt” is definedas a“liabilityonaclaim” 11 U. S. C
8101(12), theterns “debt” and “cl ainf are essentially i nterchangeabl e.
See Pennsyl vani a Dep't of Public Welfare v. Davenport, 495 U. S. 552,
558 (1990).

"The Debtor did not all ege that the only way he coul d conply with
theinjunctionis to nake nonetary paynents, nor i s there any reasonto
assume that that is the case. Thus Kovacs--as | interpret it--is not
directly relevant inthat regard. Kovacs does nake cl ear, however,
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i n addressing that issue.

In M chigan, “there are t hree sancti ons whi ch may be avail abl e
to a court to remedy or redress contenptuous behavior: (1) crim nal
puni shnment to vindicate the court's authority; (2) coercion, to force
conpliance with the order; and (3) conpensatory relief tothe conplainant.”

Inre Contenpt of Dougherty, 429 M ch. 81, 98, 413 N. W 2d 392 (1987). As

noted i n Dougherty, id. at 97, the conpensatory sanctionis codified at
M ch. Conp. Laws 8600. 1721, which provides:

| f the al |l eged m sconduct has caused an actual | oss or

injury to any person[,] the court shall order the

def endant to pay such person a sufficient sumto

indemify him. . . . The paynent and accept ance of

this sumis an absolute bar to any action by the

aggrieved party to recover damages for the | oss or

injury.

Thus t he Debtor' s viol ation of theinjunctiongaverisetotwo
possi bl e consequences t hat are nonnonet ary--nanely, crim nal puni shnent or
civil coercion.® But theinportant point hereis that such violation al so
rai sed t he possi bility of nonetary damages pursuant to M ch. Conp. Laws
8600. 1721. Whether the injunction created a clai mpursuant to 8101(5) (A

and/ or (B) therefore depends on whet her t hese nonet ary danages, whi ch are

that a “breach of performance” under 8101(5) (B) enconpasses vi ol ati ons
of a state-court injunction. See Kovacs, 469 U.S. at 279, 283.

8\\het her the Debtor could actually be jailed as a neans of
coercion--rather than puni shnent--is debatable. See Dougherty, 429
M ch. at 94-95 (suggesting that (civil) coercionis appropriate when
t he def endant refuses to do sonet hi ng that the court ordered hi mto do,
whi | e crim nal sanctions are i nvoked when t he def endant does sonet hi ng
that the court ordered himnot to do).
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t heoretically avail abl e i n any cont enpt proceedi ng, woul d actual ly be
avai l abl e to Pollard given the facts of this case. Because Pollard failed
toprovethat it woul d not be entitl edto noney damages, | conclude that its
ri ght toenforcetheinjunctionviacontenpt proceedingsisitself aclaim
subj ect to discharge.

4. AUTOVATI C STAY

Pol | ard asked the Court torule that crimnal enforcenent of the

injunctionis excepted fromthe automatic stay by 11 U. S. C. 8362(b) (1),

whi ch provides that “[t]he filing of a[bankruptcy] petition. . . does not
operate as a stay--(1) . . . of the comencenent or continuation of a
crim nal action or proceedi ng agai nst the debtor.” Properly speaking,

Pol | ard has aninterest only in pursuingcivil renedi es agai nst t he Debt or
for violatingtheinjunction: whileit presumably could bringtothe state
court's attention possible grounds for crimnal contenpt and testify in any
such proceedings, the State would be the party in interest to the

proceeding, not Pollardinits private capacity. See Dougherty, 429 M ch.

at 95-96 (“In[the case of coercion,] theprivate partyisinterestedinthe
enforcenent of the order, and, the nonent heis satisfied, theinprisonnent
ceases. On the other hand, the State alone is interested, in the
enf orcenent of the penalty, it being a punishnment which operates in
terrorem and by that neans has a tendency to prevent arepetitionof the

offense in other simlar cases.” (quotingPeople ex rel Attorney General v.

Yar owski, 236 M ch. 169, 172, 210 N. W 246 (1926))). Thus to t he extent
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Pol | ard seeks a determ nation fromthis Court that the Debtor's bankruptcy
does not vitiate the crimnal enforceability of theinjunction, it arguably

| acks standing to do so.

| need not address that matter, however, because Poll ard
obvi ousl y does have standi ng i nsofar as it seeks a determ nationfromthis
Court that Pollard woul d not violate the automatic stay by initiating, or
participatingin, crimnal contenpt proceedi ngs brought agai nst t he Debt or
for violations of theinjunction. Sincethe answer tothat questionturns
on whether the injunctionis crimnally enforceable,®|l nust make t hat
determ nation evenif Pollard does not have standing to argue the i ssue
directly.

Any crim nal sanction inposed onthe Debtor for violation of the
i njunction woul d of course stemfromthe fact that the Debtor conpeted with
Pol | ard i n Shi awassee County. | have determ ned that Pollard' s ri ght under
theinjunctionto be free fromthe Debtor's conpetition anountedto aclaim
Thus the i ssue nmay properly be framed as this: canastatecrimnalizea
debtor's refusal to honor an obligation that constitutes a clai munder
f ederal bankruptcy | aw? For the reasons which follow, |I concludethat it
can do so only if the claimis nondi schargeabl e.

As di scussed above, Kovacs i nvol ved a state-court order requiring

°For exanple, if crimnal enforcenent of theinjunctionis excepted
fromthe stay by 11 U. S. C. 8362(b) (1), then one coul d make a strong
argument that private parties are al so protected by that subsectionto
the extent they participate in the enforcenent proceedings.
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t he debtor to cl ean up i ndustrial pollution, an order which the Court rul ed
gave rise to a cl ai mdi schargeabl e i n bankruptcy. The Court specifically
decl i ned t o addr ess whet her “Kovacs' discharge will shield himfrom. . .

crim nal contenpt for not performng his obligations under the injunction
prior to bankruptcy.” Kovacs, 469 U. S. at 284 (enphasis added). The
hi ghl i ghted portion of this excerpt is significant because it arguably

betrays the Court's assunption that a post-petition violation of an

injunction--asisinvolvedinthis case--couldnot becrimnally sanctioned
if the obligationarisingunder theinjunctionis dischargeable. This
assumptionis all but made explicit by the Court i n a subsequent deci sion.

| n Pennsyl vani a Dep't of Public Welfare v. Davenport, 495 U. S.

552, 555 (1990), the Court ruled that “restitution obligations inposed as
conditions of probationinstatecrimnal actions. . . are ‘debt[s],’ as
defi ned by 8101(11) [now 8101(12)], . . . [and are therefore] di schargeabl e
under Chapter 13.7%° Inresponsetothe argunent that enforcenent of the
restitutionorder is excepted fromthe automati c stay by 8362(b) (1), the

Court st ated:

' n a previous case i nvol ving a chapter 7 debtor, the Court rul ed
that restitution obligations are excepted fromdi scharge by 8523(a) (7).
Kelly v. Robinson, 479 U. S. 36, 38, 50 (1986). Because that subsection
i s not applicableto chapter 13, theDavenport Court was obligedto
confront the i ssue which theKelly Court discussed only indictum -
i.e., whether restitutionis adebt. See Davenport, 495 U S. at 555,
562-63. After theDavenport deci si on was handed down, Congress anmended
t he Code to except fromdi scharge i n chapter 13 “any debt . . . for
restitutionincludedinasentence onthe debtor's conviction of a
crime.” 11 U. S.C. 81328(a)(3).
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Section 362(b) (1) does not . . . explicitly [except
fromthe stay] governnental efforts to collect
restitution obligations from a debtor

: It is not an irrational or inconsistent
policy choice to permt prosecution of crimnal
of fenses duri ng t he pendency of a bankruptcy action
and at the sane tine to preclude probationofficials
fromenforcing restitution orders while a debtor seeks
relief under Chapter 13. Congress coul d well have
concluded that . . . adebtor'sinterest infull and
conplete release of his obligations outweighs
society's interest in collecting or enforcing a
restitution obligation outsidethe agreenent reached
in the Chapter 13 plan.

Davenport, 495 U. S. at 560-61 (enphasis added).

Al t hough the Court did not explicitly so state, Davenport
strongly supports the propositionthat the State cannot i npose crim nal
sanctions for failure to pay a di schargeabl e debt. That nuchis clear from
t he hi ghli ghted portion of the foregoi ng excerpt fromthe deci sion. The
reference to the State's interest in “enforcing” (as opposed to
“collecting”) the obligation, an interest which the Court said was
“outwei gh[ed]” by the debtor's interest in a fresh start, presumbly
cont enpl at es i ncarceration or sonme ot her formof crimnal puni shnment. See
Davenport, 495 U. S. at 559-60 (noting that “the Probati on Departnment's
enf orcenent mechani smis crimnal rather thancivil,” andthat its “‘right
to paynent’ . . . is secured by the debtor's freedomrather than his
property”). And the Court's allusionto the primacy of the “debtor's
interest infull and conpl ete rel ease of his obligations” makes sense only

i f Davenport isinterpreted as precluding crimnal enforcenment by the State
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of any order whi ch i nposes on t he debtor an obligation that constitutes a
cl ai mdi schar geabl e i n bankruptcy: any other interpretati on woul d make a
nockery of the notionthat the debtor isreceivinga®“full and conpl ete
rel ease” fromthe indebtedness. !

I nadditionto being consistent wwth (if not mandat ed by) t he
Court's ruling inDavenport, the conclusionthat a state cannot punish a
debtor for failureto performan obligation di schargeabl e in bankruptcy is
sinmply amatter of conmon sense. The Code broadly defines “cl ai n8” subj ect

to di scharge, see Davenport, 495 U. S. at 558, and then specifically item zes

t hose types of cl ai ns which are not di schargeable. See 11 U. S. C. 8523(a).
| f a claimdoes not fall within one of the enunerated exceptions, thenit
defies | ogic (not to mentionthe Constitution's suprenacy cl ause) to suggest
t hat a state can neverthel ess prosecute a debtor for refusing to pay the
claim

It is of coursetruethat astate hasalegitinateinterest in

insuring that parties conply withits laws and judicial decrees. See Kelly

v. Robinson, 479 U. S. 36, 47 (1986). But it is precisely that interest
whi ch Congress protected--to alimted degree--by neans of t he excepti ons

to di scharge enunerated i n 8523(a). See 88523(a)(1l) and (7); see al so

8§1328(a)(3). Tothe extent such protectionis not explicitly provided by

10ne can only i magi ne t he bankruptcy court's instructiontothe
debtor at a 8524(d) reaffirmati on hearing invol ving a debt subject to

crimnal sanctions for failure to pay: “The good news is that you
aren't legally obligatedtoreaffirmthe debt. The bad news i s that
you could go to jail if you don't pay it.”
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t he Code, Congress presunably determ ned that the debtor's interest ina
fresh start shoul d prevail over the conpetinginterests of astate. See
Davenport, 495 U.S. at 561.12

Accordingly, it is clear that 8362(b)(1) applies only to crimnal
pr oceedi ngs whi ch do not have as their objective either the collection of
a di schargeabl e debt or the inposition of sanctions for failureto pay such

a debt. Seelnre Hucke, 128 B.R 675, 21 B.C. D. 1521 (D. O. 1991). Thus

if the debt owed to Pollard arising fromthe injunctionis di schargeabl e,
crim nal enforcenment of the injunction would not be excepted fromthe
automatic stay.® Rather, such enforcement woul d vi ol at e 8362(a) (2), which
prohi bits “the enforcenent[] agai nst the debtor . . . of ajudgment obt ai ned
before t he conmencenent of the case.” Pollard wouldtherefore alsoviolate

the stay were it to seek enforcenment of the injunctionthrough crim nal

2l n many cases, of course, the Code's di scharge exceptions will
apply. See, e.qg., Kelly, 479 U.S. at 50 (“[We holdthat 8523(a)(7)
preserves fromdi scharge any condition a state crim nal court inposes
as part of acrimnal sentence.”); Kovacs, 469 U. S. at 284 (“[We do
not suggest that Kovacs' di scharge will shield himfromprosecution for
havi ng vi ol ated t he environnmental |laws of Ghio. . . .”). Thus the
Code exhibits a great deal of deference to state interests,
not wi t hst andi ng t he t ensi on bet ween t hose i nterests and t he obj ecti ve
of facilitating the debtor's fresh start.

3Davenport | ends particul arly strong support for this conclusion
because in that case the State really had two i nterests at stake:
payment of the claimwhichit heldandits interest invindicatingthe
authority of its courts. Inthis case, onthe other hand, only the
latter interest isinplicated, sinceit is Pollard--rather thanthe
St at e--whi ch hol ds the cl ai mari sing fromthe injunction. Thus the
interest of the State i s considerably nore tenuous herethanit was in

Davenport.
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contenpt proceedi ngs. 4

In the event this Court determ ned that 8362(b)(1l) is
i napplicable, Pollard askedinthe alternative that the stay belifted
pursuant to 8362(d)(1) sothat it can seek enforcenent of the covenant and
the injunction. The Debtor didnot explicitly all ege that there was no
“cause” for granting Pollardrelief fromthe stay pursuant to 8362(d) (1),
despite the fact that he bore the burden of proof with respect to that
issue. Seell U.S. C 8362(g)(2). But the Debtor's contentionthat Pollard
hol ds only a cl ai mdi schargeabl e i n bankruptcy isitself aresponse (al beit
inmplicit) to Pollard' s contention that the stay should belifted. See
Udel |, 149 B.R at 911 (“If the restrictive covenant is a ‘claim’
Carpetland may seek to protect its interests and pursueits renmedy as woul d
any ot her creditor involvedin a bankruptcy proceedi ng, and t herefore,
Car petl and woul d have no right to relief fromthe stay.”).

| have al ready deterni ned that Poll ard hol ds a cl ai mby virtue
of its rights under the covenant and the injunction. Tothe extent Pollard
wi shes to enforce this clai mother thanin accordance wth the terns of the
Debtor's plan, it candosoonlyif the claimis nondi schargeabl e. See

supran. 2. Sincethis Court is of course an appropriate foruminwhichto

14Even i f 8362(a)(2) is not applicable to Pollard on the theory
that only the State, and not Pollard, can enforce the injunction
t hrough cri mnal contenpt, Pollard s invol verrent woul d still be an “act
to collect, assess or recover a cl ai magai nst the debtor that arose
bef ore t he conmencenent of the case.” 11 U S.C 8362(a)(6). Seelnre
Briggs, 143 B.R 438, 453, 27 C.B.C.2d 874 (Bankr. E.D. Mch. 1992).

26



bri ng a conpl ai nt seeki ng a det erm nati on of nondi schargeability, no purpose
woul d be servedingranting Pollardrelief fromthe automatic stay. Cf.

Udel | , supra.

SUMVARY

Pol I ard' s ri ght s agai nst the Debtor constitute a “clainf under
t he Bankruptcy Code. Pollardis therefore acreditor of the Debtor, andis
bound by the terms of the Debtor's plan. If the claimis di schargeabl e,
t hen crim nal enforcenent of theinjunctionwouldviolate 8362(a)(2), and
Pol l ard' s i nvol venment i n any such proceedi ngs woul d vi ol at e 8362(a) (2)
and/ or 8362(a)(6). The Debtor has satisfiedthe Court that thereis no
cause for lifting the stay pursuant to 8362(d)(1). Pollard s notionwll

accordi ngly be deni ed.

Dated: My 3, 1993.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge
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